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STATEMENT OF THE CASE
Nature of the Case
Randy Michael Evans appeals from the district court’s Judgment of Conviction Upon a
Verdict of Guilty and Order of Commitment. Mr. Evans was sentenced to a unified sentence of
thirty-five years, with thirty years fixed, following a jury trial in which he was found guilty of
battery with the intent to commit murder.
During the trial, Mr. Evans made a motion for mistrial. The motion was made after a
State’s witness, Kayla Colson, informed the jury that she had warned Mr. Evans that, if he
continued with a plan to harm his ex-wife, “he would get caught and end up back in prison.”
Mr. Evans asserts that the district court erred in denying his motion for mistrial.
Furthermore, Mr. Evans asserts that the district court abused its discretion in sentencing
him to an excessive sentence without giving proper weight and consideration to the mitigating
factors that exist in his case. Further, he asserts that the district court abused its discretion by
denying his Motion for Correction or Reduction of Sentence, I.C.R. 35.
This Reply Brief is necessary to respond to the State erroneous assertions regarding the
legal standards applicable to the mistrial issue.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated in
Mr. Evans’s Appellant’s Brief.

They need not be repeated in this Reply Brief, but are

incorporated herein by reference thereto.
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ISSUES1
I.

Did the district court err in denying Mr. Evans’s motion for a mistrial?

II.

Did the district court abuse its discretion when it imposed upon Mr. Evans a unified
sentence of thirty-five years, with thirty years fixed following his conviction for battery
with the intent to commit murder?

III.

Did the district court abuse its discretion when it denied Mr. Evans’s Idaho Criminal Rule
35 Motion for a Reduction of Sentence?

1

Mr. Evans only offers argument on the first issue as the State’s arguments on the remaining
issues are unremarkable.
2

ARGUMENT
I.
The District Court Erred In Denying Mr. Evans’s Motion For A Mistrial
The State has asserted that Mr. Evans “erroneously argues that, rather than review the
district court’s determination that a fair trial could still be had despite the [erroneous testimony],
the Court should assume the district court erred and require the state to demonstrate harmless
error on appeal” and that “[Mr. Evans] should be relieved from his obligation to demonstrate
error.” (Resp. Br., pp.4, 6.) This is a gross misstatement of the argument made by Mr. Evans on
appeal. Mr. Evans argued that, following State v. Perry, 150 Idaho 209 (2010), the standard of
review for motions for mistrial is unclear. (App. Br., pp.5-6.) He recognized the standard
traditionally used for motions for mistrial as articulated in State v. Field, 144 Idaho 559, 571
(2007). However, he also noted that, since the release of Perry, no court has addressed whether
the traditional Field standard is still applicable or whether the standard articulated in Perry also
applies to the review of a denial of a motion for mistrial, as it does for all other objected to
errors. (App. Br., pp.5-6.) At no point did Mr. Evans argue that error should be assumed. (See
App. Br.)
As required under Perry,2 Mr. Evan presented argument in the Appellant’s Brief that the
district court’s failure to grant a mistral was error. (App. Br., pp.7-9.) He also asserted that if
the Perry standard applies, the State would be unable to meet its burden of proving the error
harmless. Instead of addressing this argument, the State merely mischaracterized Mr. Evans’s
argument. (Resp. Br., pp.4-7.) In so doing, the State failed to address harmless error. As such,

2

For alleged errors for which there was a timely objection, a defendant only has the duty to
prove that an error occurred, “at which point the State has the burden of demonstrating that the
error is harmless beyond a reasonable doubt.” Perry, 150 Idaho at 227.
3

if this Court determines that Perry is the correct legal standard for reviewing the denial of a
motion for mistrial, the State has failed to meet their burden of proving the error was harmless.
Perry, 150 Idaho at 227.
Mr. Evans also argued that, if State v. Perry does not apply, the errors amount to
reversible error under the Field standard, because the prejudicial evidence likely had a
continuing impact on the trial and ultimately deprived Mr. Evans of his right to a fair trial. (App.
Br., pp.9-10.) Mr. Evans maintains the erroneous testimony may have contributed to the verdict,
and, ultimately, deprived him of his right to a fair trial.
As such, he asserts that under either standard, Perry or Field, it was error for the district
court to not declare a mistrial.

CONCLUSION
Mr. Evans respectfully requests that this Court reverse the order denying his motion for a
mistrial and vacate the district court’s judgment of conviction. Alternatively, he requests that
this court reduce his sentence as it deems appropriate or remand his case to the district court for
a new sentencing hearing. Alternatively, he requests that the order denying his Rule 35 motion
be vacated and the case remanded to the district court for further proceedings.
DATED this 29th day of January, 2019.

/s/ Elizabeth Ann Allred
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 29th day of January, 2019, I caused a true and correct
copy of the foregoing APPELLANT’S REPLY BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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